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Abstract

Globally, modern banking and business
practices have used a number of tactics
throughout the years to deal with financially
challenged businesses and the loans and
obligations they hold. Many factors, such as
the size of the business, the level of difficulty,
the vulnerability of certain creditors, and its
prospective viability, among others, affect
the final decision and its actions. The
particular insolvency regime concerned is a
significant factor that influences how simple
it is to execute one alternative over another.
Thus, a creditor-oriented system makes it
easier for the lenders to take charge of the
legal process and take measures to recover
their debts, which might ultimately lead to
the winding up of the bankrupt company.
Conversely, a government that helps debtors
usually succeeds in regaining the company.
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INTRODUCTION

The term "corporate rescue" refers to a
significant intervention that is required to
preventa company from failing in the end, to
revive businesses that are about to collapse
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economically, and to save economically
viable units to increase production capacity,
create jobs, and to continue rewarding
capital and investment. Rescue operations
include going above and beyond the typical
management reactions to  business
difficulties, and they may be carried out via
both official and informal legal channels!.
The assumption that severe corrective
action is performed during a company crisis
is fundamental to the rescue concept. All
these perspectives essentially agree with
the idea that informal rescue techniques
should be used in rescue operations instead
of being limited to official processes?.
Globally, modern banking and business
practices have used a number of tactics
throughout the years to deal with financially
challenged businesses and the loans and
obligations they hold. Many factors, such as
the size of the business, the level of difficulty,
the vulnerability of certain creditors, and its
prospective viability, among others, affect
the final decision and its actions. The
particular insolvency regime concerned is a
significant factor that influences how simple
itis to execute one alternative over anothers3.
Thus, a creditor-oriented system makes it
easier for the lenders to take charge of the
legal process and take measures to recover
their debts, which might ultimately lead to
the winding up of the bankrupt company.
Conversely, a government that helps debtors
usually succeeds in regaining the company*.
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The current economic downturn has led to
many loan defaults and business difficulties.
Considering that the current situation is the
consequence of a systematic breakdown
rather than isolated incidents, closing
businesses does not seem to be the
appropriate course of action. What is often
sought is saving businesses and giving them
new life—as long as they remain viable®.
There are two types of rescue mechanisms:
official and informal. A court-led or
supervised procedure would be part of the
official rescue process, which eventually
results in the firm being saved by actions
like debt restructuring and management
changes®.

India is one of the youngest countries to
enter the informal debt restructuring
market. Before 2001, there was no
organized structure in place to accelerate
non-formal debt restructurings and other
business rescue procedures. The Board of
Industrial and Financial Reconstruction
(BIFR) was given permission to oversee the
reorganization process by the Sick
Industrial Companies Act, 1985, which
established the legal framework for the
recovery of financially troubled Indian
enterprises’. Nonetheless, the BIFR's
contribution to the procedure was and is
still very inadequate. As a result, the Reserve
Bank of India (RBI)'s Corporate Debt
Restructuring (CDR) mechanism was used
to institutionalize informal rescue via debt
restructuring in 20018, This platform, which
was mostly based on the London principles,
has seen a lot of usage recently. The Reserve
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Bank of India has released a number of
circulars about the CDR process. Regarding
corporate rescue processes, the
Securitization and Reconstruction of
Financial Assets and Enforcement of
Security Interests (SARFAESI) Act of 2002
was another positive move. The Act
facilitated the establishment of Asset
Reconstruction Companies (ARC) in India,
primarily focused on managing non-
performing debts that were obtained from

secured creditors®.
INFORMAL CORPORATE RESCUE
MECHANISMS

Informal corporate rescue process focuses
on business reorganization outside official
statutory bankruptcy proceedings. Such
methods provide indebted firms with a
flexible chance to fix their problems outside
the inflexible, complex, and sometimes time-
consuming statutory bankruptcy processes.
Informal corporate rescue processes are via
informal ‘workouts’, ‘pre-packs’ and ‘debt
for equity swaps, cherry-pickingand
purchase and assumption10.

An informal workout refers to a voluntary
out-of-court restructuring process in which
a financially troubled firm and its creditors
arrange to modify their debts. Essentially,
the creditors reach a consensus on a
“coordinated approach” by attempting to
collaborate in order to come up with a group
solution that serves their shared interests.
There are noticeable differences in how
exercises are implemented in various
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jurisdictions, but they nonetheless share
several key traits1l,

PRE-PACKS

This essentially entails a pre-insolvency
phase of discussion with a potential buyer of
an insolvent company's operations. The
assets that the buyer needs will be decided
upon, and the selling price of the company
will always be determined with reference to
an impartial appraisal. When a subsequent
administration is made, the buyer receives
ownership of the company together with all
agreed-upon assets, goodwill, contracts,
staff, and similar items. Pre-packs may
include the selling of the company to a third
party or a "phoenix" sale in which the
former directors take control the newly
formed company?2.

DEBT FOR EQUITY SWAP

A debt for equity exchange might be
implemented as an informal company
rescue strategy. This is the situation in
which a creditor consents to swap a loan for
an equity stake in the business in the
anticipation of a higher return down the
road. It is a technique that may allow an
acceptable agreement to be struck with
creditors. This strategy, however, may be
limited since it may be costly and time-
consuming to negotiate because the
approval of most 13creditors and the
company's shareholders is often needed*.

PURCHASE AND ASSUMPTION
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This is the process by which an investor or
other corporation buys the assets of a failing
business and takes on its obligations, often
for an auction price. The assumed company
is dissolved by a judicial sale of its assets and
liabilities to the buying company or investor
through a judicial accent rather than
through regular winding up procedures. The
transaction is completed by means of a
properly signed Deed of Purchase and
Assumption by the parties, resolutions
endorsing the deal, or, in the event of a
government company or a company bought
or taken over by a regulatory body, a
government white paper. There are many
options for the ease of purchase and
assumption in connection with bank
reorganization: buy and assumption for the
whole bank, purchase and assumption for a
portion of the bank, purchase and
assumption for loss sharing, and bridge
bank5.

CHERRY PICKING

Similar to Purchase and Assumption, but
with one key difference: the investing
company or buying company is not
assuming full liability for the failing
business; instead, it is permitted to examine
the failing business's assets, operations, and
books in order to identify any aspects that it
could integrate into its own operations and
save costs1e,

NEED FOR INFORMAL CORPORATE
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To modernize India's debt settlement
system, the Insolvency and Bankruptcy
Code (IBC), 2016, a historic piece of
legislation, was put into effect. The old
insolvency rules were superseded, and a
unified framework for handling stressed
assets was established. Resolution of
distressed assets has undergone major
changes because of the IBC, which has had a
major influence on the business sectorl?.
The financial system's overall health is
directly impacted by the prompt settlement
of stressed assets. Without a deadline, the
process of resolving stressed assets would
often take years, piling up non-performing
assets (NPAs) on the balance sheets of banks
and other financial organizations.
Consequently, this would impact the credit
flow and cause the rate of economic growth
to decelerate. The financial system has been
less affected by stressed assets because of
the IBC's time-bound approach, which has
drastically shortened the time required for
their resolution18.

Additionally, the Insolvency and Bankruptcy
Code (IBC) stipulates a moratorium period
that stops creditors from pursuing recovery
actions against an insolvent corporation
throughout the insolvency process. By
conducting the resolution process more
systematically and effectively, this helps to
preserve the value of the company's assets.
This is beneficial to the financial system
because it fosters investor and creditor
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confidence, both of which are necessary for
the financial markets to run smoothly?°.

Bringing India into line with its
international equivalents, such as the United
Kingdom, the United States, Canada, and
Singapore, is a major step forward with the
introduction of a pre-packaged insolvency
system?0. Particularly, the implementation
of a PPIRP presents good possibilities for the
MSME sector, emphasizing their
rehabilitation during economic problems
such as those presented by the COVID-19
epidemic. But there are still issues that need
to be resolved, such voluntary haircuts and
judicial intervention that impedes the 120-
day deadline?l. Pre-packs that are
implemented should gradually, focus on
properly managing enterprises first and
then expanding to smaller organizations
with simpler debt arrangements to
maximize their effectiveness?2.
Transparency issues, particularly with
operational creditors' participation, might
be minimized by requiring their presence in
negotiating procedures and establishing a
window for complaints. Additionally,
imposing a minimum compensation for
operational creditors equivalent to
liquidation rights under Section 53 of the
Code might assure justice?3. Given the
current backlog of CIRP applications, the
effectiveness of PPIRPs depends on
supplementary actions to improve the
ability of adjudicating authorities to manage
applications?4. Although pre-packs provide
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a productive alternative for resolving
financially troubled enterprises, changes to
the Code and strong regulatory structures
are essential. It is, therefore, vital to modify
the pre-pack processes to fit the Indian
environment, recognizing its supplemental
function alongside the current bankruptcy
resolution structure rather than a total
replacement?s.

CONCLUSION

If a company's financial crisis is identified
early on, it may be remedied swiftly via an
informal rescue that benefits both creditors
and debtors, rehabilitating it without the
need for the official bankruptcy procedure.
What matters is that the firm should have a
workable business plan and a turnaround
specialist, sometimes known as the
"company doctor,” who can provide
guidance on the best course of action to
pursue in order to save the company sooner
and boost its chances of success. Informal
rescue methods often entail voluntary
agreements between the debtor and some
or all of its creditors. These discussions are
often facilitated by the banking and business
sectors and usually urge for the troubled
enterprises to undergo some kind of
reorganization. Informal rescue provides a
variety of potential rewards since it is
quicker and cheaper than official rescue and
gives a lot of anonymity, therefore
maintaining the goodwill and status of the
organization. Informal rescue negotiations
provide more flexibility since the terms and
circumstances of the rescue may be altered
throughout the negotiation process. This is
not the case with the official rescue
procedure. Informal rescue has
shortcomings in addition to its many
positive aspects. The first flaw is the need
for unanimity, which is necessary if the
rescue is to be successful (such as in the
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event of a workout or settlement with the
lenders). The consent of all parties whose
privileges are at risk is usually necessary.
The absence of a formal moratorium is the
second flaw. Consequently, creditors who
object to the method are free to stop the
unofficial rescues by starting official
bankruptcy processes, such as liquidation.
But implementation in the Indian
environment might be highly problematic
for both regulatory (IBBI) and adjudicating
authorities (NCLT) as the market and the
business trends are quite volatile in nature.
An unofficial rescue is consequently a
delicate mechanism that depends on
everyone's participation because of this
danger. It is evident, however, that a prompt
completion of an informal rescue always has
tangible benefits for both creditors and
debtors.

Authority determines that the corporate
debtor is liable for liquidation it may order
for liquidation of the corporate debtor.



